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Prop 65 Overview

• California's Safe Drinking Water and Toxic Enforcement Act 
of 1986 (Proposition 65) is a Consumer right-to-know 
warning

• This Statute requires that Californians receive a "clear and 
reasonable" warning before exposure to an ever-growing 
list of over 900 chemicals currently in consumer products, 
foods and beverages, workplaces and public places 
which may cause cancer or reproductive toxicity

• Extensive amendments to warning regulations, and some 
others, enacted in August 2016 and became 
effective August 30, 2018



Who does Proposition 65 Apply To?

• Businesses with 10 or more employees that expose 
individuals to listed chemicals at even very small 
levels

• Exposures can occur by way of:
• Consumer products’ use, manufacture, or sale

• Environmental discharge of listed chemicals

• Occupational exposures to listed chemicals



What are the Penalties for Violating
Proposition 65?

• Penalties for violating Proposition 65 by failing to 
provide warnings can be as high as $2,500 PER 
VIOLATION PER DAY

• In practice, penalties are typically much lower in 
settlements or other resolutions

• In a settlement, Plaintiff recovers 25% of the penalties and 
ALL attorneys’ fees

• Mid-five figure to mid-six figure settlements are common



Who Enforces Prop 65?

• The California Attorney General’s office maintains a 
Proposition 65 enforcement division with several dedicated 
Prop 65 specialists as Deputy Attorneys General.

• Any district attorney or city attorney (for cities whose 
population exceeds 750,000) may also enforce Proposition 65 
(rarely happens)

• ANY INDIVIDUAL ACTING IN THE PUBLIC INTEREST may enforce 
Proposition 65 by filing a lawsuit against a business alleged to 
be in violation of this law

• Most lawsuits are filed by consumer advocacy groups and private citizens, 
represented by specialized law firms



60-Day Notice Letters

• Private parties seeking to enforce Proposition 65 must first 
give 60 days’ advance written notice of their intent to sue 
“in the public interest”

• When a 60-Day Notice is received, consider:

• Promptly consulting counsel

• Understanding product content and exposure routes

• Litigation or Settlement strategy

 In-Court vs. Out-of-Court

• Reformulation issues

• Public relations



Key Changes to Prop 65 Labels

• New warning language and symbol requirements:
 Warning triangle with exclamation mark (preferably yellow)

 Long-form warnings must reference at least one Prop 65 
chemical

 Change in language from “This product contains…” to “This 
product can expose you to…”

 Requires cite to California Office of Environmental Health 
Hazard Assessment (OEHHA) Proposition 65 website 
www.P65Warnings.ca.gov



Before & After Label

 Short form warning: WARNING: Cancer [or Reproductive Harm] –
www.P65Warnings.ca.gov



Focus Areas For Food Industry

• Acrylamide

• Furfuryl Alcohol

• Lead & Lead Compounds

• Arsenic (Inorganic)

• Bisphenol A (BPA)

• Bisphenol A (BPA) in Canned & Bottled Foods & Beverages

• Cadmium & Cadmium Compounds

• Mercury & Mercury Compounds



Prop 65 Across the Supply Chain

 Growers / Food Producers

 Food Manufacturers

 Distributors / Shippers

 Retailers

 Restaurants

*Complexity is that many companies are more 
than one segment of the food supply chain



Prop 65 Implementation 
Varies by Segment

Segments of the Supply Chain
Food Producer

Food 
Manufacturer Distributor Food Service Retailer



Advice for Compliance

1. Get Familiar with the Prop 65 Website
 https://www.p65warnings.ca.gov/

2. Talk with your suppliers

3. Determine your products subject to Prop 65

4. Based on #3, Decide on Notification

5. Based on #3, Decide on Label

6. Educate Customer Facing Team members about 
Prop 65 compliance.



Compliance Areas

 By Supplier

 By Product

 By Production Location

 By SKU
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Acrylamide

• Acrylamide is formed in some foods during cooking or processing at 
high temperatures, such as frying, roasting, grilling, and baking.

• High profile decision in Council for Education and Research on Toxics v. 
Starbucks Corp. et al., BC435759 (California Superior Court, County of 
Los Angeles)—meaning for companies

• Sources of acrylamide may include 
 French Fries
 Potato Chips
 Other Fried And Baked Foods
 Coffee 
 Roasted Grain-based Coffee Substitutes
 Some Cookies
 Bread Crust
 Canned Sweet Potatoes & Pumpkins

 Toast
 Canned Black Olives 
 Roasted Nuts Prune Juice
 Breakfast Cereals
 Crackers
 Tobacco Smoke



Furfuryl Alcohol

• Furfuryl Alcohol forms when amino acids react with sugar in a 
process known as the “Maillard reaction” that gives many 
foods a golden brown color.

• Sources of Furfuryl Alcohol in food may include:

 Baked goods

 Coffee

 Pasteurized milk

 Alcoholic beverages such as wine and beer

 Ice cream

 Juice beverages

 Toasted nuts



Lead & Lead Compounds

• Lead is a metal. When absorbed, it can damage the brain 
and nervous system, stomach, and kidneys, and cause other 
health problems.

• Sources of Lead in the food industry include:

 Chocolate, cocoa powder, chocolate liquor

 Protein-based plant matter (protein powders, health bars, etc.)

 Some balsamic vinegars

 Some dietary supplements

 Some candies and spices from Mexico and Asia

 Drinking water delivered through lead-containing plumbing pipes, solder, 
fittings, and certain brass faucets and fittings



Arsenic (Inorganic)

• High levels of arsenic are associated with skin cancer, bladder 
cancer and lung cancer, as well as heart disease.

• Sources of Arsenic include 

 Rice / plant-based protein matter

 Seafood, especially shellfish

 Some seaweed can take up arsenic from contaminated water

 Some inorganic arsenic may be detected in drinking water and 
food. California limits the amount of arsenic allowed in publicly 
supplied drinking water

 Some inorganic arsenic-containing pesticides are in limited use in 
California, including as wood preservatives and fumigants



Bisphenol A (BPA)

• Possible health effects of BPA on the brain, behavior and 
prostate gland of fetuses, infants and children. Some 
research suggests a possible link between BPA and increased 
blood pressure.

• Sources of BPA include 

 Some metal food can and jar linings, lids, and bottle caps

 Some PVC or vinyl, such as some plastic food wrap and some vinyl gloves

 Some thermal paper used for receipts from cash registers, gas pumps, and 
ATMs

 Polycarbonate (PC) plastic items such as some water bottles, water cooler 
bottles, dishes and utensils, cookware, food storage containers, and 
electric kettles

o Items made of this hard plastic often have the recycle code “7”, “3”, or “PC”



Cadmium & Cadmium 
Compounds

• Cadmium is a metal and a byproduct of zinc production. Exposure to levels 
of cadmium over time can cause damage to kidneys, lungs and bones.

• Sources of Cadmium in the food industry include:

 Chocolate, cocoa powder, chocolate liquor

 Potatoes, root crops, leafy vegetables, and fruits grown in soil with 
elevated cadmium levels

 Can be released into food and beverages from some bright red, yellow, 
and orange pigments used in decorative paints on some glassware, 
tableware, and pottery

 Small amounts of cadmium are sometimes detected in water and food, 
which people may consume. California limits the amount of cadmium 
allowed in publicly supplied drinking water

 Fish and shellfish can take up cadmium from contaminated water

 Animals that eat cadmium-contaminated crops can accumulate 
cadmium in their liver and kidneys. Eating large quantities of certain organ 
meats, such as liver and kidney, may expose people to cadmium

 Some inexpensive metal jewelry/trinkets



Mercury & Mercury 
Compounds

• Mercury is a metal and high levels of exposure can cause 
significant health effects. Long-term complications may 
include kidney problems and cognitive function issues.

• Sources of Mercury in the food industry include:

 Certain types of fish & seafood (in the form of methylmercury)

 Some dietary supplements and traditional medicine

 Silver-colored dental amalgam fillings

 Some skin creams used for skin-lightening, anti-aging, and acne 
treatment



Food & Beverage > Restaurants & 
Other Food Facilities

• Certain foods and beverages sold or served by restaurants 
and other food facilities may expose people Prop 65 listed 
chemicals

• Some Common Chemicals at Restaurants Include
 Acrylamide

 Alcoholic beverages. Alcoholic beverages can increase cancer risk and, 
when consumed during pregnancy, can cause birth defects

 Bisphenol A (BPA)

 Mercury

 Lead

 Furfuryl Alcohol

 Other chemicals that may also be present in some foods and beverages



THANK YOU!!


